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摘  要
         
         
预备行为的处罚范围从古至今一直受主观主义和客观主义立法语境差异的影响而有
所波动。在现今，多数国家都采取审慎的态度，仅在分则中对侵害重大法益的行为
设置预备犯，而我国对于预备犯则采取普遍处罚的原则，近期出台的《刑法修正案
（九）》又添加了不少关于恐怖犯罪等方面的处罚预备行为的规定，体现了近年来
对于刑法预防机能的关注。
对于预备行为处罚范围的界定涉及了公民自由保障和犯罪预防二者不可兼得的难题
，厘清了预备行为处罚的根基是具有实质违法性、符合二元的行为无价值理论、满
足司法机关侦查的提前介入和刑事政策之要求也就扫清了前述的障碍。本文以二元
的行为无价值理论为支撑，认定预备行为的处罚范围。横向上通过分类的方式划定
可能对预备行为进行处罚的犯罪种类和罪名；纵向上考虑在可处罚的犯罪类型中预
备行为处罚的起点和终点界线，对此应当综合考虑行为本身的主客观特征，再结合
行为所侵害的法益来判断可罚性的范围，在认定处罚范围时也应当保有宽宥谨慎的
态度，最大程度限缩公权力的干预，充分保障公民的自由。
 
         
关键词：预备行为； 处罚范围； 二元的行为无价值
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Abstract
         
         
The penalties ranges of criminal preparation always fluctuate by the influence of
the different legislative context between subjectivism and objectivism from ancient
times. Nowadays, most countries have adopted cautious attitude, they set the
conduct which invaded the serious legal interest as criminal preparation just in the
specific provisions of criminal law, but adopt the principle of general punishment
in our country. The recent introduction of “The Amendment  to the Criminal Law of
the People's Republic of China” also added many new provision of criminal
preparation punishment about terrorist offenses, reflecting the attention for
prevention function of criminal law in recent years.
Defining the penalties ranges relates the problem that it’s impossible to have both
protection of civil liberties and crime prevention, to clarify the foundations of
preparatory crime punishment are substantive illegalityfulfilling the requirements
of the judiciary’s intervene in advance and the criminal policies, then the
aforementioned barriers will be eliminated. This article regards the dualism of
conduct without value as theory support, to judge the penalties ranges of criminal
preparation. In the transverse direction, defining the criminal species and
accusations whose preparatory conducts may be punished, in the longitudinal
direction, considering the starting point and the end point of the criminal
preparation in the criminal species which need to be punished. It is necessary to
consider the subjective and objective characteristics in the conduct itself
synthetically, then judge the penalties ranges combining the legal interest which
was invaded by the conduct, when judge the penalties, we should preserve
forgiveness and cautiousness, to the maximum extent limit the intervention of
public power, and guarantee civil liberties fully.
         
Keywords: Criminal PreparationThe Penalties RangeThe Dualism of Conduct
Without Value
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